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KINGDOM OF CAMBODIA
Nation Religion King

IN THE NAME OF THE KHMER PEOPLE

[logo]
Phnom Penh Court of Appeal The Phnom Penh Court of Appeal
The Criminal Chamber, established in accordance with the Law on
Criminal Chamber Case File Organization of the Judicial Bodies, promulgated by Royal Kram No.
Number: 1255, NS/RK/0714/015, dated 16 July 2014,
dated 18 July 2024
Ruling Opened a public hearing at the Phnom Penh Court of Appeal on 19 August
No. 130 “{fSIV 2.4~ 2014 with:

Dated 22 August 2024
Composition of the Hearing Council

Mr. DUCH Soksarin, Council Chair
His Excellency You Bunna,  Advisory Judge
Mr. Keo Mony, Advisory Judge

Mandatory Prosecutor-General

His Excellency Im Sophan, Investigating Judge Deputy-General

Hearing Clerk

Mr. Uch Kenbo

To hear the appeal No. 109, dated 02 July 2024, of Horm Sunrith and Seng Reach, attorneys
defending the rights for the accused named Chea Chan, and the appeal No. 117, dated 17 July 2024,
of the accused, named Duong Samnang, appealing the criminal judgement No. 770 (&), dated 20 June
2024, of the Kompong Speu Provincial Court of First Instance, on the item of the entire rulings,
pertaining:

1- The accused named Chea Chan, male, 40 years old, of Khmer origin, Buddhist, occupation:
factory mechanic, born in Noreay village, Po Angkran commune, Borsith district, Kompong Speu
province, residence before arrest in Noreay village, Po Angkran commune, Borsith district, Kompong
Speu province, son of Mr. In Sareth “deceased”, and Mrs. Chhit Ly “living”, husband of Mrs. Chhe
Chanra, with three children, a major, with no previous sentence; (in detention)

-Order to detain No. 188 “fus”, dated 18 February 2024, at the Kompong Speu provincial
prison;

Charged with conspiracy to commit theft, committed at the location of Wing Star Shoes
footwear factory, located in Ang Sokunthea village, Moha Russey commune, Korng Pisey district,
Kompong Speu province, during 2022, a criminal offense stipulated and punishable in accordance with
provisions of Article 29, Article 353, and Article 356 of the Criminal Code;
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- Seng Reach and Hong Sambath, attorneys defending the rights for the accused named Chea
Chan;

2-The accused named Duong Samnang, male, born 1987, of Khmer origin, Buddhist, born in
in Noreay village, Po Angkran commune, Borsith district, Kompong Speu province, residence before
arrest in Noreay village, Po Angkran commune, Borsith district, Kompong Speu province, son of Mr.
Sim Tim “living”, and Mrs. Sim Saroem “living”, husband of Mrs. Dan Sreymom, with 02 children, a
major, with no previous sentence; (escaped)

-Order to arrest No. 313 (2), dated 20 June 2024, of the Hearing Judge of the Kompong Speu
Provincial Court of First Instance;

Charged with theft, committed at the location of Wing Star Shoes footwear factory, located
in Ang Sokunthea village, Moha Russey commune, Korng Pisey district, Kompong Speu province,
during 2022, a criminal offense stipulated and punishable in accordance with provisions of Article 353,
and Article 356 of the Criminal Code;

- Seang Rady, attorney defending the rights of the accused named Duong Samnag

-Civil petitioner, named Banh Siem Ann, male, born 1954, of current residence in Village 2,
Sangkat 3, Preah Sihanouk city, Preah Sihanouk province, representing Wing Star Shoe company;

Matter of facts

In 2022, at the location of Wing Star Shoes footwear factory, located in Ang Sokunthea village,
Moha Russey commune, Korng Pisey district, Kompong Speu province, a case of theft and conspiracy
to commit theft took place, caused by the accused named Chea Chan, male, 40 years old, and Duong
Samnang, male, 37 years old. When the incident took place, Duong Samnang was stealing cooper of
Wing Star Shoe footwear factory, with Chea Chan as the patrol. After the incident, the victim, named
Banh Siem Ann, male, 70 years old, filed a complaint to the Kompong Speu Provincial Police
Commissariat; the competent authorities then arrested the above accused and forwarded the case file
to the Prosecution attached to the Kompong Speu Provincial Court of First Instance to take legal action.

-Having seen criminal judgement No. 770 (&), dated 20 June 2024, of the Kompong Speu
Provincial Court of First Instance, with the contents of ruling as follows:

1/.Sentenced:

1.1-Duong Samnang, male, born 1987, to 1 (one) year in prison for theft, committed at the
location of Wing Star Shoe footwear factory, located in Ang Sokunthea village, Moha Russey
commune, Korng Pisey district, Kompong Speu province, during 2022, a criminal offense stipulated
and punishable in accordance with provisions of Article 353, and Article 356 of the Criminal Code.

1.2-Chea Chan, male, 40 years old, of the above identity, to 1 (one) year in prison, but this
sentence shall be implemented in prison for 6 (six) months while the remainder suspended in
accordance with the provisions on suspension of normal punishment of the Criminal Code on
conspiracy to commit theft, committed at the location of Wing Star Shoe footwear factory, located in
Ang Sokunthea village, Moha Russey commune, Korng Pisey district, Kompong Speu province, during
2022, a criminal offense stipulated and punishable in accordance with Articles 29, 353, 356 of the
Criminal Code.
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2-Cease the order to arrest No.: 93, dated 22 February 2024, issued by the Investigating Judge
and ordering arrest of Duong Samnang, male, born 1987, again;

This judgement was heard on 29 May 2024, before the accused named Chea Chan, in default
of the accused named Duong Samnang, in default of the civil petitioner and was publicly pronounced
on 20 June 2024, with an appeal authorized within the legal timeframe.

-Having seen copy of the appeal No.: 109, dated 02 July 2024, of Horm Sunrith, and Seng
Reach, attorneys defending the rights of the accused named Chea Chan, filing for an appeal against
criminal judgement No.: 770 (£), dated 20 June 2024, of the Kompong Speu Provincial Court of First
Instance, on the item of the entire ruling;

-Having seen copy of the Court of Appeal No.: 117, dated 17 July 2024, of the accused named
Duong Samnang, filing an appeal against the criminal judgement No.: 770 (£), dated 20 June 2024,
of the Phnom Penh Capital Court of First Instance, on the item of the entire ruling;

-Having seen report on criminal case file of the reporting judge of the Court of Appeal;

-Having seen the conclusion of the mandatory prosecutor-general attached to the Court of
Appeal.

At the hearing:

-The accused named  Chea Chan (present)

-The accused named  Duong Samnang (absent)

-Attorney Seng Reach, defending the rights of the accused named Chea Chan (present)
-Attorney Hong Sambath, defending the rights of the accused named Chea Chan (present)
-Attorney Seang Rady, defending the rights of the accused named Duong Samnang (present)
-Chair of the Hearing Council reading the report of the briefs of the course [of the matter]

-The Clerk Court read the answers of the civil petitioner.

-The accused named Chea Chan, responded: He would like to reject his answer given before
the judicial police officer because at the time he only saw the action of Duong Samnang performing a
mechanic job not an action of theft. It was merely an action of fixing the motor. He is of a role as the
mechanic supervisor, someone who inspects the action of the mechanic, and who has 7 team
members; Duong Samnang was not his team member. Changing of motor was within the premises of
the factory inside the building, and he saw Duong Samnang took apart the motor during working hours
at the station where the mechanic works. Duong Samnang’s action, in his mind, was an action of a
mechanic on duty only. Someone filed a complaint against him on the matter since 2022, with Or Sam
Un being the one who made accusations against him. It was not until 2024 that he was arrested by
the competent authorities at the workplace itself without any court order while the competent
authorities told him to hop on the car first and [he would] find out.

-Mandatory prosecution-general made the conclusion: The accused responded like he did
before; there wasn’t any changes. The mandatory prosecution-general requests the council to
consider the answer of the witness named Or Sam Un because [he] seemed to speak in an imaginative
way without any basis and clear evidence; the arrest and imprisonment of any individual should be
accompanied by proper evidence. The council is requested to also consider the responses of the civil
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petitioner. On the other hand, was there any power of attorney from the representative for the filing
of the complaint? Even though the complaint did not demand any compensation, but his complaint
affected the other person, and in the response of the petitioner, there was not any clear evidence
because the petitioner only learnt from the response of Or Sam Un, and the filing of this complaint is
according to the response of Or Sam Un only. The petitioner clarified of the lost items such as 382
valves of motor, 50 USD per piece, some electric wire, air machine at 2 locations while the matter of
fact was described as, “committed the act of theft of cooper of the footwear factory”; what sort of
cooper? In the complaint, a number of lost items were described. Instead, in the matter of fact, it was
described as cooper being loss; the council is requested to consider this aspect. It appears that there
was not any evidence outside the words of Or Sam Un. The petitioner, on the other hand, had no
evidence of any kinds at all, and it was the same for the accused named Duong Samnang, i.e. there
was not any evidence for the accusation. Therefore, the mandatory prosecutor-general finds that
there was not any evidence indicating that the accused named Chea Chan and Duong Samnang had
committed an offense. Based on the above reasons and evidence of the above stated, the mandatory
prosecutor-general requests the council to kindly consider [and] rule.

-Seng Reach, attorney defending the rights of the accused, named Chea Chan, made the
conclusion: He agrees completely with the conclusion by the mandatory prosecutor-general, and
requests the council to reject judgment No. 770 (&), dated 20 June 2024, of the Kompong Speu
Provincial Court of First Instance, and requests the council to release his client, named Chea Chan, to
freedom because his client has served the sentence for 6 months so far [and is] due to end on 16
August 2024.

-Hong Sambath, attorney defending the rights of the accused, named Chea Chan, made the
conclusion: He agrees with what is stated by his colleague.

-Seang Rady, attorney defending the rights of the accused, named Duong Samnang, made the
conclusion: Regarding the accusation against his client, it is also raised by the mandatory prosecution-
general that there is not any evidence to affirm that his client has committed theft. As for elements of
crime, there did not seem to be enough element to make the accusation against his client, and the
ruling made by the Kompong Speu Provincial Court of First Instance seems to be unjust for his client.
Therefore, the council is requested to kindly examine, consider [and] rule over the decision of the
Kompong Speu Provincial Court of First Instance, at Item 1.1 and Item 2 because the above petitioner
did not have enough evidence [and] based only on the responses given by the witness, named Or Sam
Un. Based on Article 38 of the Constitution, the accused shall enjoy the benefits of doubts. Therefore,
the council is requested to drop the accusation and rule to cease the order to arrest his client.

-The accused, named Chea Chan, made the request: The court is requested to kindly release
him to freedom and to reject the judgment of the Kompong Speu Provincial Court of First Instance.

-Having listened to the report reading,

-Having listened to the responses of the accused,

-Having listened to the reading of responses of the civil petitioner,

-Having listened to the conclusion by the mandatory prosecutor-general,

-Having listened to the conclusion of the attorneys defending the rights of the accused,
-Having listened to the final request made by the accused,

-Having examined the evidence and relevant documents,
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-Having examined and duly discussed in accordance with the law,

The Criminal Chamber of the Court of Appeal

Finds

1-Appeal No.: 109, dated 02 July 2024, of Horm Sunrith and Seng Reach, attorneys defending
the rights of the accused, named Chea Chan, and appeal No. 117, dated 17 July 2024, of the accused,
named Duong Samnang, appealing the criminal judgement No. 770 (&), dated 20 June 2024, of the
Kompong Speu Provincial Court of First Instance, on item of the entire ruling, is made in accordance
with the legal timeframe; the Court of Appeal accepts adjudicating as its competence, based on Article
43, of the Law on the Organization of Judicial Bodies, and Article 373, of the Code on Criminal
Procedures.

2-The accused, named Chea Chan, responded: He would like to reject his answer given before
the judicial police officer because at the time he only saw the action of Duong Samnang performing a
mechanic job not an action of theft. It was merely an action of fixing the motor. He is of a role as the
mechanic supervisor, someone who inspects the action of the mechanic, and who has 7 team
members; Duong Samnang was not his team member. Changing of motor was within the premises of
the factory inside the building, and he saw Duong Samnang took apart the motor during working hours
at the station where the mechanic works. Duong Samnang’s action, in his mind, was an action of a
mechanic on duty only. Someone filed a complaint against him on the matter since 2022, with Or Sam
Un being the one who made accusations against him. It was not until 2024 that he was arrested by
the competent authorities at the workplace itself without any court order while the competent
authorities told him to hop on the car first and [he would] find out.

The response of the said accused is in compliance with the compliant and responses of the
civil petitioner, named Banh Siem Ann, stating that the lost items were 382 valves of motor, 50 USD
per piece, some electric wire, 2 air machine; there was not any loss of the motor or motor cooper.
Therefore, the rejection by the above accused is supported by evidence.

3-Based on the reading of the responses of the civil petitioner, named Banh Siem Ann, it was
answered: He has been a representative of the Wing Star Shoe footwear factory for about 20 years.
The Wing Star Shoe footwear factory had previously lost a number of items without knowing who
stole them. Sometimes, the factory would catch the theft, but with petty theft, they are then dismissed
from their job. It was not until 12 February 2024 at 15:58 that the B8 security saw Or Sam Un steal 01
valve of motor [and] hid inside his shirt. The security asked that mechanic for a material checkout card,
and Or Sam Un responded he did not have such a thing, and motor valve was broken, so he took it to
his own motorbike. The security barred the person from leaving the factory because it was working
hours, and Or Sam Un returned to the workplace and threw the motor valve away before the security
allowed Or Sam Un to leave work as usual. At 4:00, the security reported to the chief of security that
Or Sam Un stole 01 valve of motor [and] hid it inside his shirt. The section chief then reported to the
general manager that the security guard caught a mechanic stealing 01 valve of motor, preparing to
bring it outside. However, the security guard did not ask much because it was time for the worker to
leave work. Next day, the factory checked the security camera and saw that Or Sam Un was indeed
stealing the motor valves. Then, [they] called for an inquiry, [and] Or Sam Un confessed before the
factory filed a complaint to the administrative police station of Moha Russey. On 14 February 2024 at
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15 o’clock in the afternoon, the competent authority arrived at the factory and found Chea Chan and
Duong Samnang involve in the case of theft of items in the factory; he then filed additional complaint
on top of Or Sam Un [for] Chea Chan and Duong Samnang. He wishes to add that previously, Or Sam
Un, Chea Chan and Duong Samnang did steal materials in the factory, but there was not any clear
evidence, which is why the factory did not file a complaint. The items lost were 382 valves of motor,
50 (fifty) USD per piece, some electric wire, air machines at 02 places. He requests the court to punish
the accused in accordance with the law.

Based on the response of the petitioner, it is found that the petitioner filed a complaint against
Chea Chan and Duong Samnang based solely on the responses of Or Sam Un without any other
evidence as the basis.

4-Based on the reading of the answer of the witness, named Or Sam Un, it was stated that in
2022, he and Cheang Chek saw Duong Samnang and Chea Chan steal other people’s items. He then
walked away. He did not know how much they stole. They were cutting the motor open for cooper
that was on the inside, one motor of which had about one kilogram of cooper, to be sold to the waste
pickers.

The response of the witness in stating that the two accused secretly cut open [the motor] for
the motor’s cooper is only a speculation of this witness because based on the answer of the accused
named Chea Chan, that he saw Duong Samnang took apart the motor during working hour and [it was
done] at a location that the mechanic was working, which was a normal activity of a mechanic only,
and based on the above responses of the petitioner indicating the lost items, motor or motor cooper
was not listed.

5-Based on the above reasons, there is not any matter of fact of motor theft committed by
the accused named Chea Chan and Duong Samnang that occurred in 2022 at the location of the Wing
Star Shoe footwear factory, located in Ang Sokunthea village, Moha Russey commune, Korng Pisey
district, Kompong Speu province.

6-The mandatory prosecutor-general made the conclusion: The accused responded like he
did before; there wasn’t any changes. The mandatory prosecution-general requests the council to
consider the answer of the witness named Or Sam Un because [he] seemed to speak in an imaginative
way without a basis and clear evidence; the arrest and imprisonment of any individual should be
accompanied by proper evidence. The council is requested to consider the responses of the civil
petitioner. On the other hand, was there any power of attorney from the representative for the filing
of the complaint? Even though the complaint did not demand any compensation, but his complaint
affected the other person, and in the response of the petitioner, there was not any clear evidence
because the petitioner only learnt from the response of Or Sam Un only, and the filing of this
complaint is according to the response of Or Sam Un. The petitioner clarified of the lost items such as
382 valves of motor, 50 USD per piece, some electric wire, air machine at 2 locations whereas the
matter of fact was described as, “committed the act of theft of cooper of the footwear factory”; what
sort of cooper? In the complaint, a number of lost items were described. Instead, in the matter of fact,
it was described as cooper being loss; the council is requested to consider this aspect. It appears that
there was not any evidence outside the words of Or Sam Un. The petitioner, on the other hand, had
no evidence of any kinds at all, and it was the same for the accused named Duong Samnang, i.e. there
was not any evidence for the accusation. Therefore, the mandatory prosecutor-general finds that
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there was not any evidence indicating that the accused named Chea Chan and Duong Samnang had
committed an offense. Based on the above reasons and evidence of the above stated, the mandatory
prosecutor-general requests the council to kindly consider [and] rule.

This conclusion is of proper ground in accordance with the law.

7- Seng Reach, attorney defending the rights of the accused, named Chea Chan, made the
conclusion: He agrees completely with the conclusion of the mandatory prosecution-general and
requests the council to reject the judgment No. 770 (&), dated 20 June 2024, of the Kompong Speu
Provincial Court of First Instance, and request the council to kindly release his client, named Chea
Chan, to freedom because his client has implemented the punishment for 6 months so far to be
concluded on 18 August 2024.

This conclusion is of proper ground in accordance with the law.

8-Seang Rady, attorney defending the rights of the accused, named Duong Samnang, made
the conclusion: Regarding the accusation against his client, it is also raised by the prosecution-general
that there is not any evidence to affirm that his client has committed theft. As for elements that
constitute crime, there did not seem to be enough element to accuse his client, and the ruling made
by the Kompong Speu Provincial Court of First Instance seems to be unjust for his client. Therefore,
the council is requested to kindly examine, consider [and] rule over the decision of the Kompong Speu
Provincial Court of First Instance, at Item 1.1 and Item 2 because the petitioner did not have enough
evidence [and] based only on the responses given by the witness, named Or Sam Un, only. Based on
Article 38 of the Constitution, the accused shall enjoy the benefits of the doubts. Therefore, the
council is requested to drop the accusation and rule to cease the order to arrest his client.

This conclusion is of proper ground in accordance with the law.

9-There is no guilt pertaining the accused, named Chea Chan, for conspiracy to commit theft,
committed at the location of Wing Star Shoe footwear factory, located in Ang Sokunthea village, Moha
Russey commune, Korng Pisey district, Kompong Speu province, during 2022, a criminal offense
stipulated and punishable in accordance with the provisions of Articles 29, 353 and 356 of the Criminal
Code.

10-There is no guilt pertaining the accused, named Duong Samnang, for theft, committed at
the location of Wing Star Shoe footwear factory, located in Ang Sokunthea village, Moha Ruseey
commune, Korng Pisey district, Kompong Speu province, during 2022, a criminal offense stipulated
and punishable in accordance with the provisions of Articles 353 and 356 of the Criminal Code.

11-Criminal judgement No. 770 (&), dated 20 June 2024, of the Kompong Speu Provincial
Court of First Instance, sentencing the accused, named Chea Chan, and the accused, named Duong
Samnang, is incorrect. The criminal chamber should reject it, in accordance with Article 405 of the
Code on Criminal Procedures.

12-There is no evidence to affirm that the accused, named Duong Samnang, received a
summons to appear at the hearing; therefore, this ruling shall be deemed a default ruling, with appeal
being authorized in accordance with the legal timeframe.

Therefore,
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It is adjudicated

1-Accept the appeal No.: 109, dated 02 July 2024, of Horm Sunrith and Seng Reach, attorneys
defending the rights of the accused, named Chea Chan.

2-Accept the appeal No. 117, dated 17 July 2024, of the accused, named Duong Samnang.

3-Reject the criminal judgement No.: 770 (&), dated 20 June 2024, of the Kompong Speu
Provincial Court of First Instance.

4-Release the accused, named Chea Chan, from the charge for conspiracy to commit theft,
committed at the location of Wing Star Shoe footwear factory, located in Ang Sokunthea village, Moha
Russey commune, Korng Pisey district, Kompong Speu province, during 2022, a criminal offense stipulated
and punishable in accordance with the provisions of Articles 29, 353 and 356 of the Criminal Code.

5-Release the accused, named Duong Samnang, from the charge for theft, committed at the
location of Wing Star Shoe footwear factory, located in Ang Sokunthea village, Moha Ruseey commune,
Korng Pisey district, Kompong Speu province, during 2022, a criminal case stipulated and punishable
in accordance with the provisions of Articles 353 and 356 of the Criminal Code.

6-Cease the arrest of the accused, named Duong Samnang.

-The ruling herewith was heard in public on 19 August 2024 before the accused, named Chea
Chan, [and] in default of Duong Samnang, and was publicly pronounced on 22 August 2024.

-Objection and appeal are authorized within the legal timeframe.

Clerk of the Court Advisory Judge Chair of the Hearing Council
Signature: Uch Kenbo Signature: Keo Mony, You Bunna Signature: Duch Soksarin

“Duly copied from the original”
Thursday, the 3™ day of the wanning moon of the ninth

Seen lunar month, in the Year of the Dragon, B.E. 2568
Chair of the Hearing Council Phnom Penh Court of Appeal, 22 August 2024
[signature and stamp] Clerk of the Court

[signature and stamp]
DUCH SOKSARIN
UCH KENBO
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